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HUMAN REPRODUCTIVE TECHNOLOGY AMENDMENT BILL 2003 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Sue Ellery (Parliamentary Secretary) in charge of the Bill. 

Clause 11:  Section 14 amended - 
Debate was interrupted after Hon Christine Sharp had moved an amendment. 
Hon KATE DOUST:  I support the amendment moved by Hon Christine Sharp.  I am happy to do so because 
this Bill has a lot of gaps; it lacks a lot of detail in a wide range of areas.  This part of the Bill is one of those 
areas.  Hon Christine Sharp’s amendment seeks to tighten the Bill and to establish some parameters and 
appropriate restrictions.  I applaud her for moving it.  Another area of concern that this amendment will 
hopefully address is that if this Bill is passed, the decision-making process will be undertaken by a non-elected 
group of people, who will make decisions about what is appropriate and what can or cannot be tested.  It is 
appropriate that this amendment be supported because it would give the Parliament the opportunity to review, 
when appropriate, the types of abnormalities or diseases considered by the Reproductive Technology Council 
before it grants approval for any research to be conducted.  That also leads into the issue of accountability, which 
I think has already been touched upon and which is essential.  Accountability is lacking in various parts of this 
Bill.  That is something we will deal with in later stages of the Bill.   
I imagine that this legislation will be around for a long time once it becomes law.  As time goes on, people’s 
attitudes change.  Hon Christine Sharp touched upon the issue of deafness.  I know that community attitudes 
towards a range of health problems and diseases change over time.  I have great concern about who determines 
what is an appropriate quality of life.  Deafness is one example of a range of diseases or conditions that could be 
taken into account.  If a guide were set by regulation and were required to be reassessed by the Parliament from 
time to time, that would be very positive.  This amendment would be beneficial for people.  It would tighten the 
Bill.  The Bill would make more sense if the amendment were passed.  I do not think any sort of code or 
guideline about the types of diseases or abnormalities that can be tested in this process has been set in any other 
State or at the national level.  That issue needs to be seriously addressed.  If so, people in this Chamber might 
feel more comfortable about such diagnostic testing.  I hope the Government can support Hon Christine Sharp’s 
amendment.   

Hon SUE ELLERY:  The Government does not support the amendment for a range of reasons.  The amendment 
seeks to place definitions in regulations.  The Government’s position is that such terms are not appropriately 
defined in regulations, and should appear, if anywhere, in the Act.  In addition, some drafting issues arise with 
the amendment.  Proposed paragraph (c) does not follow from the initial part of proposed section 14(2b).  Also, 
some scope is needed for case-by-case decisions.  Decisions about the seriousness of matters is expected to be 
the subject of discussions between the patient seeking the treatment and the clinician, with a requirement for 
close oversight by the council.  A range of checks and balances are already in place regarding the activities and 
make-up of the council.  Hon Christine Sharp argued that power was being handed over to medical practitioners.  
That is not the case.  The council is made up of a broader group than only medical practitioners.   

Also, no parameters are set now for prenatal testing.  If something were put in place as suggested by this 
amendment, inconsistency would arise because there is no oversight or definition regarding prenatal testing.  The 
requirement that the Western Australian Reproductive Technology Council approve any pre-implantation genetic 
testing within its parameters ensures that testing cannot be conducted if requested for trivial reasons.  To go 
beyond those strict parameters would put at risk the quality of decisions that the council appropriately makes 
utilising the latest, and often changing, scientific and medical information.   
Also, the amendment will not necessarily achieve the outcome the mover seeks.  A woman who seeks the 
opportunity for pre-implantation genetic testing for a particular serious genetic condition would still be in a 
position to have the embryo implanted and seek testing in the prenatal stage.  She would then still be able to 
make a decision on her choice regarding termination depending on the outcome of that prenatal testing.  I am not 
sure that the amendment would achieve what the mover intends.   
By seeking to place the definition into regulations, the patient and the council would be left in a state of 
uncertainty because regulations are subject to disallowance.  Testing might be approved and undertaken, and 
later disallowance of the regulations might occur.  Where would that leave the patient and the council?   

The council will include in the code of practice, as set out in section 16 of the Act, details of testing that can be 
undertaken.  That is a tabled document.  The Reproductive Technology Council is also required to provide 
details in its annual report on the sort of testing that can be approved, and that report is tabled in Parliament.  For 
those reasons, the Government opposes the amendment.   
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Hon KATE DOUST:  Hon Christine Sharp seeks in the initial stages of this process to do something that does 
not apply elsewhere.  She states that as a result of the concerns of a number of people, some initial form of 
guidance should be provided and a list or parameters be established outlining matters that can and cannot be 
tested for.  We understand that people want testing for a range of conditions.  If the decision is to be made 
between the patient and the doctor, and the council ultimately must grant approval, what will stop the council 
deciding that people may conduct some pre-diagnostic testing for deafness because it regards it to be a serious 
abnormality?  What is to say that at some point the council will not allow testing for deafness or for 
hemochromatosis or a range of other genetic health problems?  The types of diseases that can be tested for are 
wide ranging.  No clear parameters or definitions are provided.  This amendment seeks to tidy up this area and to 
give people guidance on what can be tested for.  Also, as attitudes change in the future and the council wants to 
change those guidelines, it will be required to come back to Parliament and to this Chamber for review.  That is 
perfectly acceptable and very appropriate.  I will wait to hear what the parliamentary secretary has to say in that 
regard.   

Hon TOM STEPHENS:  I support the insertion of the words.  In response to at least one of the arguments the 
parliamentary secretary used to discourage the Chamber from supporting the amendment moved by Hon Chrissy 
Sharp, the law is the law when it is the law.  The law will apply when it is in existence.  If a measure were to be 
disallowed, the law would be changed and the requirements that govern the procedures would be different.  
Members are familiar with this process.  It is no great surprise to members of the Legislative Council that 
regulations by which people abide are disallowed, and that people must then abide by the amended law.  People 
act under the law.  When law changes, people abide by the law as amended, whether it be regulation or statute.  
There is nothing mysterious about this for us as law makers in this Chamber.  I do not know why anyone would 
propose such an argument.   

Hon CHRISTINE SHARP:  I seek information from the parliamentary secretary.  Regarding the practice of 
diagnostic screening, is there currently anywhere a list of conditions that are screened for and those not permitted 
to be screened for?  Is such a list available?  Is it possible for the parliamentary secretary to table that list so 
Parliament is made aware of the specific diseases and abnormalities that it includes?  I have another question, but 
I will leave my comments at that for the moment.   

Hon PADDY EMBRY:  I very strongly support Hon Christine Sharp in her amendment.  Hon Tom Stephens 
spoke very logically and sensibly in outlining that Parliament is the place for making laws.  What is to be feared 
in that process?  Our role is to make law.  We seem to be entering a stage in which a number of matters are not 
coming to Parliament for ratification etc.  This amendment is absolutely essential.  Hon Christine Sharp said that 
a list should be provided.  Of course it should be provided.  If not, what is the Government trying to hide?   

Hon SUE ELLERY:  I thank members for their questions and their contributions to the debate, and I appreciate 
the passion behind their points of view.  I set out the broad range of reasons that the Government will not support 
the amendment and nothing I have heard in the debate since has changed my mind.  There is no list because 
pregenetic testing cannot be done under the law in Western Australia.  It might be useful, although I am not sure 
it will convince members who asked questions, to draw members’ attention to section 21 of the Act, which sets 
out the code of practice that the council will adopt.  It includes the means of determining and evaluating 
considerations that should or may be taken into account before a procedure is undertaken.  It is also worthwhile 
reminding members of the broad range of checks and balances that exist in the Act already, including strict 
requirements surrounding consent, ethical approval and any advance in knowledge.  It is not appropriate to have 
definitions in regulations that are disallowable.  Effectively, a regulation could become unenforceable.  The 
council might decide that testing was allowed and therefore it might go ahead.  However, if a disallowance 
motion were passed, where would that leave us?  It could also create inconsistencies in procedures that are 
applied to pregenetic and prenatal testing.  For those reasons the Government will not support the amendment.  

Hon CHRISTINE SHARP:  I thank the parliamentary secretary for her answer.  It seems that such a list does not 
exist because at the moment it is beyond the scope of the law.  Is it proposed that once this Bill has been passed 
and, therefore, the law has changed, a list will be created?  If there is to be a list, how will people or the 
Parliament know of it?  The parliamentary secretary referred to matters dealt with under the code of practice.  I 
note that in section 21 of the Act “The Code and directions generally”, paragraph (f) reads - 

the establishment of a basis for determining questions as to the control of, and the power to deal with or 
dispose of, gametes, eggs in the process of fertilisation or embryos; 

I think the parliamentary secretary is saying that in fact the provisions of paragraph (f) would enable the 
conditions included in diagnostic procedures to be included in a code of practice.  I think they come within the 
scope of that wording.  If I am right, does the parliamentary secretary agree that it would be a good idea to 
require at that stage that that be specified and be in the code of practice and have all of the checks and balances 
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to which she referred and which are available to that code of practice, cover this very important aspect of human 
reproductive technology?   

Hon SUE ELLERY:  I think the more appropriate paragraph is (b), which reads - 

The means of determining and evaluating the considerations which should or may be taken into account 
before an artificial fertilisation procedure is commenced, including the diagnostic procedures involved 

It is my view that the list should be included in the code of practice.  It is worth noting that, as I have been 
advised, in other jurisdictions in which similar legislation has been passed - South Australia, Victoria and the 
United Kingdom - lists do not exist in the body of the legislation but they exist to inform decision makers of their 
counterpart councils.  

Hon BARBARA SCOTT:  In support of inclusion of this clause and in her response, the parliamentary secretary 
said that we could wait for an annual report to Parliament.  Members appear to be somewhat concerned that, at 
this stage of deliberating, we should at least know what the Reproductive Technology Council may be able to 
deem to be a serious genetic abnormality rather than wait for an annual report to be handed down and then find 
out that some people view some things to be serious and others not to be.  For instance, three generations of our 
family have suffered from a squint.  I suffered from a squint.  Early detection meant early surgery.  My youngest 
son had surgery at four months and has worn glasses since then.  This abnormality to which I am confessing 
could be considered by some people to be a serious genetic condition.  In view of the seriousness of this 
legislation we should know at this stage of debate what will be deemed by the Reproductive Technology Council 
to be a serious genetic abnormality, rather than wait for an annual report.  I support the insertion of this line 
because we need to define “serious abnormality”.  

Hon KATE DOUST:  This matter goes further regarding the abnormalities for which testing will be done.  In 
some information that came from the UK, a question was asked of someone who was involved with the 
equivalent council in the UK about whether it used prediagnostic testing for mental health problems such as 
schizophrenia, or any other mental health issues.  Are they the sort of health issues that could potentially be 
given permission by the council to be tested for?  I understand that a lot of mental health problems can be 
inherited.  As there are no guidelines or parameters, does the potential exist for permission to be given to 
someone undergoing one of these procedures to have an embryo tested for a type of mental health problem?   

Hon PADDY EMBRY:  I refer to my earlier point.  This Chamber is the place in which laws are made.  It is the 
place that should be reported to and it should allow for laws to be changed.  I am concerned that the 
parliamentary secretary seems to want to pass over to a committee some of these decisions that should rightly be 
made in the parliamentary system.  It is extremely dangerous.  In my speech during the second reading debate on 
this matter, I quoted an example in which a leading researcher abused this privilege.  He lied about what had 
happened.  It is absolutely essential that we as law-makers ensure that any changes to the criteria for testing and 
so on are open.  Any changes to that testing list should come back to the law-making body, not to some scientific 
council.  Let us face it: some scientific councils have done some wonderful work, but they do not do everything 
perfectly.  I suppose this Chamber does not either.  However, our role is to make laws and we must be more 
specific about those laws than the words in this amendment appear to be.  

Hon SUE ELLERY:  In answer to the question raised by Hon Barbara Scott, the amendment would not give her 
that list.  The amendment proposes to insert something into regulations.  The amendment does not advance the 
Bill any further.  In answer to the suggestion from Hon Kate Doust that a test exists for schizophrenia, 
potentially a test can be carried out if it exists.  However, on the best advice available to me, no such test exists.  
In answer to Hon Paddy Embry, we have already canvassed the issues he raised.  I guess he and I have a 
different view of the role of the Parliament.  In my view it is to provide oversight of legislation for which we 
have set the framework and the guidelines, not to become involved in the day-to-day operational decisions in a 
Bill such as this.  The issues have been very well canvassed and I have provided the answers that I am best able 
to. 
Hon PADDY EMBRY:  I think the parliamentary secretary, with all due respect, misunderstood what I was 
asking.  I said that we are the law-making body.  We are talking about the taking of life; that is a very serious 
subject.  If we are making laws that allow the taking of life under some circumstances, the legislation must be 
specific and the Parliament must be kept fully informed about it.  It may be that as community values change in 
time, we will need to make changes to the law.  That is our role.  I did not suggest that our role was to interfere 
in the day-to-day working of the committee.  I suggested that we are the law-making body and we should not 
slough off our responsibilities to a committee. 
Hon CHRISTINE SHARP:  I would like to touch on a few other aspects of this issue.  One condition that 
appears to be genetic has always interested me; that is attention deficit hyperactivity disorder.  It is obviously not 
a life-threatening condition, but it does provide challenges to parents and law-makers.  If that condition were 
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able technically in the not too distant future to be screened for, would it be considered appropriate for this 
diagnostic procedure?   
Hon KATE DOUST:  I will take that question one step further.  I have read some further information from 
elsewhere and I can see another reason that Hon Christine Sharp’s amendment is very important.  The work of 
the Western Australian Reproductive Technology Council would be a lot easier if it had some parameters or 
guidelines so that everyone knew what was and what was not acceptable testing.  I do not know how many 
women who go through the in-vitro fertilisation process would desire to have pre-implantation testing.  
However, if the council must approve each separate application, surely the council’s debate on what is and what 
is not appropriate will be slowed down if it has no idea or direction.  Surely if a set of guidelines by regulation 
were set down and adjusted from time to time, the council would have an opportunity to work through 
applications a lot faster.  I do not know how often the council will meet or what sort of time delay women will 
have to endure for this testing.  Waiting for long periods would put enormous pressure on them.  Those women 
would be helped if the council had a list on what is and what is not acceptable so that it could work through the 
applications at a faster rate without having to delay them through extensive debate.  I do not know how that 
process will otherwise be gone through.  It is not as though a doctor can grant approval based on a one-to-one 
relationship with a patient.  As I do not believe there is any power to do that under this Bill, the council must 
give the approval.  I would have thought it was in the best interests of the council to have a list for guidance set 
down in black and white so that it can work through an application at a much faster rate to help parents who 
want access to this form of testing.  Will the parliamentary secretary give consideration to that?  Otherwise, if 
there is no guidance, the job of the council will be a lot harder when determining whether to give approval.   

Hon SUE ELLERY:  I will answer the questions by saying that the issues have been canvassed.  I respect the 
views of members and the strongly held views of Hon Paddy Embry on the issues he raised.  However, for the 
reasons I have already given, the Government will not entertain putting a list in the Bill, nor will it agree to a set 
of regulations that would leave it with the possibility of disallowance and inconsistency in the time that 
respective testing could occur.  For all those reasons and on the grounds that I have already canvassed, the 
Government will not support the amendment. 

Hon CHRISTINE SHARP:  Obviously decisions in this process will rest with the Western Australian 
Reproductive Technology Council.  One thing that motivated me to move the amendment was when I looked at 
the composition of the council as set out in the Bill.  Although I do not in any sense suggest that organisations 
such as the Royal Australian College of Obstetricians and Gynaecologists or the Australian Medical Association 
would not provide the most eminent authoritative medical professionals to serve on the council, nothing in the 
Bill says that the council will not be heavily weighted in favour of health professionals.  Obviously, therein lies 
the rub, because this is their practice and the way they make their living.  An awful lot of money will be made 
around this issue, which is really what is at stake here.  We are debating what will potentially become - not in the 
long distant future but in another two to three years - an extraordinarily lucrative part of medical practice.  That 
is why it is desirable that in the prescription of the use of this procedure, there should be some assurance in the 
checks and balances that a wider cross-section of society will have real input into the very difficult ethical 
questions that are thrown up by pre-implantation diagnostic screening.  I do not feel great comfort in this 
provision saying that the Reproductive Technology Council will do the job properly.  In terms of the 
composition of that council, I do not see in the words before us any assurance that a wide range of views and 
those views that do not have a vested interest in the technology will be represented.  That is my first point.  
My second point is one that I am sure other members have already thought of and it relates to the point made by 
the parliamentary secretary that if this amendment were to be accepted, it would provide an element of 
uncertainty to those patients undergoing procedures because of the possibility of a potential disallowance of the 
regulations.  Yes, of course there is an element of uncertainty, but that uncertainty would exist for a very short 
period.  In the worst case scenario in which the regulations were changed at the beginning of a parliamentary 
recess, the process allows for nine sitting days in which the disallowance can be tabled and another 14 sitting 
days in which the disallowance can be debated.  If there is a challenge to the list as prescribed by regulation, we 
might be talking about a delay of three or four months.  In my view, the issue of a delay and uncertainty is not a 
serious one.   

Lastly, I will touch on an issue that I find very difficult to articulate but which I feel obliged to deal with because 
of the arguments we are having about this matter.  This argument was raised in the Legislative Assembly when a 
somewhat different amendment was moved to this provision, and it has again been touched upon briefly by the 
parliamentary secretary this afternoon; that is, achieving consistency between the provisions of pre-implantation 
diagnostic screening and the provisions of the abortion laws.  That argument causes me to stop and think.  Is it 
really fair that, on the one hand, if a woman is less than 14 weeks pregnant, the law provides her with the choice 
of abortion on request at that stage, but, on the other hand, we want to have more stringent requirements for the 
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destruction prior to implantation or the non-implantation of embryos?  Although that argument is superficially 
attractive and the outcome is objectively and in many ways similar - that is, an embryo or a foetus is destroyed 
by a decision of that nature - the more I thought about it, the more I thought that the subjective experience for the 
woman is very different.   

I remember during the abortion debate that point was touched upon considerably and was certainly very much 
part of my thinking.  I have always felt that if a woman seeks to have an abortion, for the woman it is a very 
significant and personal experience because it involves invasive technology and, even in the very earliest stages 
of pregnancy, it is my impression and experience that a woman feels bonded to the foetus inside her.  Therefore, 
a very different kind of decision is made when we are considering the qualities that an embryo in a test tube may 
possess and going through a check list in a much more detached and impersonal way about the kinds of 
characteristics that that human life should or should not have.  The nature of the act of abortion is an impediment 
to it being trivialised or abused.  However, because of the sterility, almost, of this kind of artificial reproductive 
technology, it does not contain, in essence, the same checks and balances as does an abortion procedure.   

Given that the prescription of regulations is such a simple and basic thing to do and that we are talking about 
something very fundamental, at this stage it would not be very radical or controversial for us to simply put that 
extra requirement into this Bill.  We can then be sure that the lure of very attractive research budgets and medical 
income does not allow for very vulnerable people who are desperate for a successful pregnancy to be exploited 
in any way, and we can ensure that the community, through this Parliament, has full accountability given to it for 
these matters.   

Hon LOUISE PRATT:  I am very much opposed to this amendment.  The idea that we could put together an 
exhaustive list of the kinds of conditions that might be required is ridiculous.  Some of the conditions would be 
quite obscure and might exist in particular genetic pools of people who generally have their origins overseas or 
in other places, and we might not be aware of the kinds of conditions that might pop up.  I cannot see how the 
notion of an exhaustive list is a viable option.   

With regard to including particular conditions in the regulations, it is not beyond the realms of comprehension 
that members in this place might be motivated to disallow every listing as it appears.  The idea that a family 
making a decision about this would have to negotiate that issue with this House is ridiculous.  I agree with Hon 
Christine Sharp’s comments about the personal nature of abortion.  However, if a family member or relative has 
suffered from a significant genetic condition that has debilitated his or her life in a significant way and the family 
is seeking to prevent that from happening to its own children, we could not really construe that as not being a 
significant personal decision.  Yes, it is a different kind of decision, but the weight of it is not unlike that found 
with the kind of decision made by someone seeking to terminate a pregnancy.  For those reasons, I oppose this 
amendment.   

Hon CHRISTINE SHARP:  I will respond to the comments made by Hon Louise Pratt.  She states that such a list 
is not viable and that it would be a difficult task for such a list to be drawn up.  I put it to her that there is only 
one of two things that will happen.  Difficult as it may be, such a list will be drawn up by the council.  
Alternatively, if such a list is never drawn up, as Hon Kate Doust explained, if it is done on a case-by-case basis, 
it will occupy a considerable amount of time and energy in clinical practice and the deliberations of the council.  
I suggest to the member that that is not very viable - the idea that each time a couple applies for the application 
of this that a specific decision is made on their case.  I do not think that is viable without any guidelines.  
Therefore, there will be a list.  Who will be the guardian of the list? 

Amendment put and a division taken with the following result - 

Ayes (10) 

Hon George Cash Hon Peter Foss Hon Jim Scott Hon Ed Dermer (Teller) 
Hon Kate Doust Hon Nick Griffiths Hon Christine Sharp  
Hon Paddy Embry Hon Barbara Scott Hon Tom Stephens  
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Noes (20) 

Hon Alan Cadby Hon John Fischer Hon Robyn McSweeney Hon Bill Stretch 
Hon Kim Chance Hon Graham Giffard Hon Dee Margetts Hon Derrick Tomlinson 
Hon Robin Chapple Hon Ray Halligan Hon Norman Moore Hon Ken Travers 
Hon Murray Criddle Hon Frank Hough Hon Louise Pratt Hon Giz Watson 
Hon Sue Ellery Hon Barry House Hon Ljiljanna Ravlich Hon Bruce Donaldson 
(Teller) 

Amendment thus negatived. 

Clause put and passed. 

Clauses 12 to 15 put and passed. 

Clause 16:  Section 22 amended - 

Hon SUE ELLERY:  I move - 

Page 19, line 20 - To delete “both” and insert instead “the first and third”. 

This is a technical amendment to section 22.  It describes the place in the Act where the term “sperm” is replaced 
by the term “human sperm”. 

Hon BARBARA SCOTT:  If the parliamentary secretary is to make that change, will changes be made to other 
terms such as “egg” so it will read “human egg”? 

Hon SUE ELLERY:  No, because it has already been done. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 17 to 28 put and passed. 

Clause 29:  Section 41 amended - 

Hon SUE ELLERY:  I move - 

Page 31, line 15 - To insert after “gametes” the words “in the first place where it occurs”. 

This is a similar technical amendment that describes the place in the Act where the term “gametes” is replaced 
by the term “human gametes”.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 30 to 32 put and passed. 

Clause 33:  Section 49 amended - 

Hon SUE ELLERY:  I move - 

Page 34, after line 7 - To insert - 

(2) Section 49(2)(d) is amended by inserting before “with” - 

“subject to subsections (2a) to (2c),”. 

(3) After section 49(2) the following subsections are inserted - 

“ 

(2a) Information that would identify a child born as a result of the relevant 
procedure who has not reached 16 years of age cannot be divulged or 
communicated under paragraph (d) of subsection (2) unless each person who 
has given consent for the purposes of that paragraph has completed approved 
counselling before giving that consent. 

(2b) Except as provided in subsection (2c), a child who has not reached 16 years 
of age cannot consent for the purposes of paragraph (d) of subsection (2). 
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(2c) A person who has parental responsibility (as defined in section 68 of the 
Family Court Act 1997) for the child may, after completing approved 
counselling, consent for the purposes of paragraph (d) of subsection (2) on 
behalf of that child and in that case the child is to be taken to have consented 
for the purposes of that paragraph. 

(2d) Subject to subsection (2e), information to which subsection (1)(a) applies 
may be divulged or communicated to a child resulting from the donation 
who has reached 16 years of age and who has completed approved 
counselling. 

(2e) Information cannot be divulged or communicated under subsection (2d) 
unless - 
(a) the donation was made on or after the day on which the Human 

Reproductive Technology Amendment Act 2003 came into operation 
(the “commencement day”); or 

(b) the donation was made before the commencement day and - 
(i) was used with the effective consent of the donor given on 

or after the commencement day; or 
(ii) the Commissioner of Health is satisfied that the donor was, 

before the donation, adequately informed that future 
changes in legislation might enable the information to be 
divulged or communicated to the child without the donor’s 
consent. 

(2f) In subsections (2a), (2c) and (2d) - 
“approved counselling” means counselling approved by the Commissioner 

of Health in relation to the divulging or communication of 
information to which subsection (1) applies. 

        ”. 
I referred to this amendment in my response to the second reading debate.  The amendment is to section 49 of 
the Act, which deals with the confidentiality of identifying information about donors of reproductive material, 
participants in procedures involving reproductive technologies or children born as a result of any procedure.  
Section 49(1) is a general prohibition on the release of identifying information obtained by reason of the Act 
except in circumstances set out in section 49(2).  The provisions apply to both licensees and the Department of 
Health, which maintains the register of identity.  The section currently provides that identifying information can 
be provided only with the consent of each donor, participant or child, but only insofar as it does not identify a 
person who has not given consent.  Advice from the State Solicitor was obtained to the effect that a child’s 
consent would be required to give information that would identify a birth parent to a donor as the identity of the 
parent would identify the child.  The advice further indicated that, in the case of a young child, it was not 
possible for a parent to consent on behalf of the child.  In most other aspects of family life there is scope for 
parents to consent on behalf of their minor children.  Therefore, it is appropriate that that right be extended to 
cover these circumstances.  Proposed subsection (2c) makes clear that a parent can consent on behalf of a child 
under the age of 16 years.  Because of the possible impacts on a child and the adults concerned, it is important 
that proper support and counselling be provided to ensure that all the issues that need to be considered are 
considered before consent is given.  The proposed subsection provides that, before consent is given in a person’s 
own right or on behalf of a child to the release of identifying information, a person must have completed 
approved counselling.  The proposed subsection provides that a child under the age of 16 years cannot consent to 
the release of identifying information.   

Sitting suspended from 6.01 to 7.30 pm 

Hon SUE ELLERY:  I was explaining that the proposed subsection provides that a form of counselling is to be 
approved by the Commissioner of Health.  The amendment does not change the limitation in section 49(2)(d) 
and will only allow the exchange of identifying information in relation to a child under 16 with the consent of all 
parties.  There is also a new category of exception to the prohibition on divulging identifying information.  This 
exception is where a donor offspring aged 16 or over wants to find the identity of the donor who contributed 
eggs or sperm to his or her conception.  That proposed subsection (2)(d) now provides that the donor offspring 
will be able to be given that information if he or she has undertaken the counselling.  The explicit consent of the 
donor to the provision of that information will not be required at the time of the release of the information.  
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Proposed subsection (2e)(a) provides that identifying information may be provided in cases where the donation 
of reproductive material is made after the commencement of the provisions in the Bill.  Proposed subsection 
(2e)(b)(i) means that identifying information may also be provided when the donor has provided consent to the 
use after the date of the amendments coming into effect.  Proposed subsection (2e)(b)(ii) means that this 
information may also be provided when there is clear evidence that the donor was aware at the time of donation 
that the information might be later provided to any resulting child.   

The provisions in those proposed subsections to give donor offspring a right to information about their genetic 
parentage was a recommendation of the select committee that reviewed the Human Reproductive Technology 
Act and reported in 1999.  In making that recommendation, the select committee gave consideration to balancing 
the rights of the child to know the identity of the biological parent with the rights of the donors, who only 
donated on the understanding that their donation would be anonymous.  Any past donors who are willing for 
their identity to be disclosed would be able to register with the voluntary donor register that has been established 
by the Department of Health in accordance with another of the recommendations of that select committee.   

Hon BARBARA SCOTT:  I seek some clarification from the parliamentary secretary on the statement she has 
just completed.  In respect of children being able to have that information, when the legal age for children in 
Western Australia is 18 years, why has the Government chosen to cut it off at 16 years? 

Hon SUE ELLERY:  That along with several other matters was a recommendation of the select committee.  That 
is why the age of 16 years was chosen.  It is consistent with that recommendation. 

Hon CHRISTINE SHARP:  I express my thanks to the parliamentary secretary for moving this amendment.  We 
will probably never really quite understand the benefits of it.  What the parliamentary secretary has done is to 
stem a potential problem in the future in that she has anticipated some of the angst that could be caused to 
children who have been born in this way, by providing them with the right, when they reach a suitable age, to 
have information that might be vital to their wellbeing, whether in the sense of medical wellbeing by 
understanding some of their genetic physical characteristics or their mental wellbeing.  I believe it has been a 
common experience for adopted children, who have been raised through a very different process.  For certain 
individuals it has become absolutely critical to their mental wellbeing that they understand their roots, parental 
source and connections to their life.  I am therefore really delighted that the minister and the parliamentary 
secretary have decided to clear this up.  The Government indicated a year ago that it needed to be sorted out, but 
it was not contained in the Bill.  It has now recognised that the correct time to sort it out is right now to prevent 
the heartache that could be caused in the future as a result of people feeling a sense of lack of identity or not 
understanding some of the medical problems that they may face as a result of genetic inheritance.  I am therefore 
very keen to support the amendment. 

Hon SUE ELLERY:  It was remiss of me not to acknowledge the role that Hon Christine Sharp played in the 
public debate that led to the substance of the matter in this amendment.  I put that on the record.   

Amendment put and passed. 

Clause, as amended, put and passed.   
Clauses 34 and 35 put and passed.  

Clause 36:  Part 4B inserted -  
Hon TOM STEPHENS:  I move -  

Page 40, line 3 - To insert before “The” - 

Except as provided in section 53ZD(3), (4), 

In speaking to this amendment, quite clearly I will need to speak to the foreshadowed amendments that flow 
from the rest of the drafting on the notice paper and for which this amendment is the precursor.   

The CHAIRMAN:  Are amendments 11/36, 12/36, 13/36 and 20/36 dependent on this amendment?   

Hon TOM STEPHENS:  They are intimately intertwined.  If the first amendment is lost, it would be a bit silly to 
proceed with the rest.   

The CHAIRMAN:  Does the member want to postpone amendments 11/36, 12/36, 13/36 and 20/36 until after 
the committee has made a decision about amendment 21/36, which sets out the procedures?   

Hon TOM STEPHENS:  That is one direction; however, I do not see the need to do that.  If the committee is 
persuaded by the argument to adopt this amendment, we will get a chance to deal with the rest of the 
amendments.   
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During parliamentary debate in this place we have all observed each other’s capacity to be flexible.  I suppose 
that is the best way to respond to the challenges of legislation, politics and government administration.  The 
question is: exactly how flexible should one be about some of the arguments hotly pursued in this Chamber at 
times?  In looking at this clause, members will recognise the skilful drafting of age-old arguments that have been 
debated and sometimes successfully pursued in this Chamber.  I quietly acknowledge that a member from the 
other side of the Chamber assisted me in the drafting of this amendment.  The member to whom I refer is not 
here and, in those circumstances, I will not speak for him.  If he were here tonight, he would be able to speak to 
the clause.  During debate in this Chamber that member has eloquently argued how the Parliament simply sets up 
processes and arrangements with statutory bodies - in this case an organisation established through national 
legislation - without having any formal connection with it ever again.  The skilful drafting of the amendment on 
the notice paper should appeal to members who believe in this place and the role of the Government and the 
Parliament of Western Australia to continue to shape the decisions that affect our jurisdiction.  We have to make 
sure that we do not leave, forever and a day, the whole area of decision making in the hands of a committee that 
is established by national legislation.  Effectively, we must keep in mind what the national legislation is: it exists 
as a result of an agreement between State Governments and State Parliaments.  This State Parliament is being 
presented with the opportunity to involve itself in the way that decisions of the committee that deals with human 
reproductive technology will impact on this State.  It will provide an opportunity for the minister with 
responsibility for this legislation to engage the National Health and Medical Research Council licensing 
committee, by way of written notice, to review its decision to issue a licence.  The amendment will set up a 
regime that members will be familiar with.  Specifically, as the amendment flows in amendment 21/36, there is 
opportunity, under proposed section 53ZE(8), for a decision that is made pursuant to section 42 of the 
Interpretation Act to not have effect if it is disallowed by a resolution of either House.  I acknowledge that I have 
been one of those who have argued against this type of provision when it has been moved.  I have argued against 
such provisions on the basis of decisions on party lines.  However, this is not one of those occasions.  The 
opportunity exists for those who wish to exercise the freedom that is certainly on this side of the Chamber - and 
presumably more widely in the House - and who are attracted to the principle of keeping some power in the 
hands of this State Parliament in this area, to support a principle that has been vigorously argued for in areas of 
legislation of far less significance than that dealing with human life and human reproduction.  I commend this 
series of amendments to the House.   

I am particularly keen to ask the parliamentary secretary what arguments she will present as to why the House 
should not accept this amendment.  I am interested to see whether, at any stage during this debate, the 
parliamentary secretary can be persuaded by any arguments to adopt a different viewpoint.  I would be delighted 
if this were one of those occasions when the parliamentary secretary can be persuaded by the elegant and 
eloquent arguments that might be put by me or other members.  We live in the proud State of Western Australia.  
People all around this Chamber passionately believe in this issue.  On this occasion, I take it up flexibly.  I am 
not trying to pretend that I have been consistent on this argument.  However, on this occasion I support an 
opportunity for our State.  We in Western Australia are different.  We have never gone along with the madness 
of wholesale gambling and poker machines in pubs.  We have not gone down some of the crazy paths often 
taken by other jurisdictions, such as unfettered trading hours.  Why should we go down the path that every other 
jurisdiction in the nation wants to go down?  We have cut into new territory in this State by banning logging in 
old-growth forests.   

Hon Peter Foss:  Are you trying to get support for the loser?  

Hon TOM STEPHENS:  I am trying to produce a range of arguments.  If any argument pits me against the 
member - 

Hon Robyn McSweeney interjected  

Hon TOM STEPHENS:  I will turn to the member as a State’s righter.  Hon Robyn McSweeney has a chance to 
vote for an amendment.  If she does not vote for it on this occasion - unfortunately, I will not be around to do it 
in the future from this Chamber - somebody will tell the member that if she ever tries to run this argument again, 
she will be asked how she voted on this occasion when she had the chance.  I have had the good fortune of being 
a member of this place for a long time.  The member’s constituents will use this occasion as a yardstick for her 
and her colleagues’ consistency on these issues.   

Hon Peter Foss:  They say that one man’s meat is another man’s poison. 

Hon TOM STEPHENS:  That is right. 

Hon Norman Moore:  And you.   

Hon TOM STEPHENS:  And me.   
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Hon Norman Moore:  I look forward to the day you accept an amendment when you sit at the Table of the 
House.   

Hon TOM STEPHENS:  I am not trying to pretend that I am pure on this particular issue in this debate.   

Hon Norman Moore:  Do not expect anybody to be any different from you.   

Hon TOM STEPHENS:  Nonetheless, many members on this issue have paraded themselves as being full of 
virtue.  I want to provide them with the opportunity to embody that virtue and vote for this amendment.   

Hon Paddy Embry:  It is to be commended.   

Hon TOM STEPHENS:  I probably lost the support of half a dozen members in the process of that contribution.   

Hon Norman Moore interjected.   

Hon TOM STEPHENS:  Could I use any argument to convince the member?  

Hon Norman Moore:  Get back to the issue.  You tell us what you want us to do instead of telling us about 
State’s rights and logging in old-growth forests; talk about this Bill.   

Hon TOM STEPHENS:  On this occasion in this Bill we have the opportunity to make sure that we do not 
forever and a day pass over decision making in this area to the national committee.  This amendment would lock 
this area into our Parliament, to be determined by our people and our processes.  Why hand over this issue 
forever and a day to the national collective madness that can emerge on these types of issues?  Why do we not 
simply pursue the argument that as Western Australians we sometimes view issues with more clarity and 
precision than does the rest of the nation?  The community of Western Australia has done many good things.  In 
this area, this beautifully drafted clause, for which I express my appreciation to others, arrives in the Chamber as 
a golden opportunity for members to vote on.  I encourage the parliamentary secretary to express at the very start 
even a tentative viewpoint for why my argument should be demolished.  After she has expressed that view, 
maybe other members can try to persuade the parliamentary secretary if I have not.   

Hon PETER FOSS:  Despite that valiant attempt by Hon Tom Stephens to lose my support, he has not 
succeeded.  It is very kind of him to be so flattering about my drafting of the amendment.  I do not know whether 
the drafting is that good; it is just that he was having trouble putting the words together.  Being my usual amiable 
self, I offered to do it for him without necessarily expressing any views for or against his proposition.  That is the 
job of somebody who drafts legislation.  I appreciate that in this Chamber members frequently need the wording 
of an amendment put together.  It is not always easy to do it one’s self, especially when it requires a legal 
method to make it work.  I drafted the amendment without in any way committing myself to either supporting or 
opposing the amendment.   

Nonetheless, I wish to support it for the following reason: to be consistent in my approach to matters of morality.  
There are a number of States in Australia.  It is suitable to have a uniform, flawless and seamless method of 
dealing with some matters.  I have no problem with that.  Generally speaking, they are for reasons of business.  If 
we are to have a market and conduct business in Australia, it is useful for those businesses to function under one 
set of rules.  However, morality is a totally different issue.  By definition, morality essentially is an individual 
issue.  A moral decision is a decision a person must make based on his or her own views.  A person’s moral 
decision is often influenced by the views of the people around him.  Society’s morals can drop because a large 
number of people have a different view.  We know that nothing undermines the morals of a society more than a 
large number of people who disregard the morals of that society.  In the past when people have disregarded the 
mores of society, others have asked why they should observe those mores when other people have flourished by 
doing the wrong thing and the morally right have been punished for doing the right thing.  If a person does not 
hold on to his moral view tightly, it is easy for those morals to slip away from him.  Although morality is 
something that each person must have, moral support is gained by the views of those around us.  It is very hard 
to enjoy the same morality as people in the eastern States because Western Australia is so isolated that we must 
build our morality within our society.  That is one reason why I support State Governments.  State Governments 
can deal with issues that are not a matter of business convenience or of dealing with international or national 
companies that must be dealt with in each State.  They can deal with matters that relate to the morals of society.  
The greater opportunity we have to discuss it at a state level, the greater the chance it will be accepted.  We all 
know that a law that is seen as immoral will ultimately be undermined by society.  The ultimate democracy is 
one in which everybody understands what the issue is all about and everybody makes a decision on it.  
Democracy in Switzerland works not only on the basis of everybody having a vote but also on everybody 
discussing the issues.  They inform themselves so that they know what they are talking about.  To attempt that 
type of democracy, the population of the society must be of a size for which the people have the capacity to 
influence a decision.  Once we hand over decision making to Canberra, we can forget it.  Those matters are all 
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decided on the basis of what people in Sydney and Melbourne think.  We would not have any capacity to 
influence their morality any more than when we turn on the radio after a federal election to find that the election 
result has already been decided even before the people of Western Australia have finished voting.   

The temperature of the water is tested in Sydney and Melbourne.  For instance, in the past the federal 
Government started planning for an enormous glut of teachers because that is what was going to happen in the 
eastern States.  A drop in the population of high school students had been forecast in the eastern States so the 
federal Government began planning for a reduction in the number of teachers that would be needed.  There was 
only one small problem: Western Australia was forecasting a big increase in the high school population.  
However, because the high school population in the rest of Australia was going to decrease, the federal 
Government started to put in place policies to cater for the reduction. 

Hon Paddy Embry:  The high school population in Queensland was increasing also.   

Hon PETER FOSS:  Probably so.  The fact is that it was not happening in Sydney and Melbourne so the federal 
Government did not allow for it.  The majority of people in Australia live in Sydney and Melbourne.  Federal 
organisations tend to go with what the majority wants.  We do not need to do that here.  It might be convenient to 
have that committee, but there is no reason why we cannot direct that committee about what type of morality we 
want applied to the legislation.  I have already made it clear that I do not think we should be dealing with it at all.  
However, if we are to deal with it, I would like to feel that I could have some influence on the morality of this 
State.  Not one member in this Chamber will have any influence on that morality if we hand over the legislation 
to a national committee without any capacity to have any input into how it should be determined in Western 
Australia.  Do we or do we not want Western Australian morality capable of being influence by Western 
Australians?  It is that simple.  Is there any necessity for business whereby we should surrender it?  Is there any 
necessity for BHP to know if it has the same rule in Western Australia as anywhere else?  No.  Do hire purchase 
companies need to have the same rules for this as they do in New South Wales?  No.  Does the Australian 
Securities and Investments Commission need to know nationally what the rule will be?  No.  Is there any 
necessity for it to be uniform nationally?  No.  Why will we now allow ourselves the capacity to influence the 
morality of what is being done?  We do not have to do it, it is not compulsory, but if Western Australians feel 
sufficiently strongly about it, then we have that capacity.  Why must we hand things over when it does not suit?  
I do not have any problem with a national committee making those decisions provided it agrees with my 
morality.  I have enormous problems if it does not agree with my morality.  That is why I support this 
amendment, not because I think it upsets the national scheme, not because of State’s rights, but because it is 
about state morality.  It is about our capacity as individuals to have influence over our legislators who in turn can 
have influence on how we are governed and how our morality is determined.  I cannot see any necessity to hand 
this over to a committee without in any way retaining for ourselves the right to determine morality. 

Hon CHRISTINE SHARP:  Hon Tom Stephens used two words in his argument about this proposition which 
really rang true for me, and they were “age-old”.  He referred to age-old arguments that had been had in this 
place many times before and which are embodied in this amendment.  Those words rang true for me because of 
the converse of that - that is, new fangled.  There is something in this Bill that is very new fangled, and that is 
something that comes up in other spheres of government and in other legislation.  In deference to the argument 
about centralist versus state issues and so on, I suppose that context is often about centralising power, too, but 
that is not really my point.  What is new fangled is this sense that important decisions should be left to expert 
committees at arm’s length away from the political process.  It is a kind of anti-political position.  We have all 
been through this, but out in the community when one becomes a politician, one suddenly becomes a slightly 
lesser human being, in that people say they do not like politics and that sort of thing, but I tell them that I stand 
for politics because, despite all of its imperfections which are debated ad nauseam in the Press and so on, politics 
is all we have to ensure that by and large we listen to the ordinary commonsense wisdom of the community.  
That is it, and we are it.  What is new fangled in this amendment - this new-found characteristic is found in many 
national schemes - is that now all of a sudden we keep things at arm’s length from, and the other critical word in 
this amendment, the minister or the role of the minister.  The role of the minister is to be accountable to the 
Parliament, and the Parliament is ultimately accountable to the community.  That protects us continually from all 
sorts of excesses.  It might slow down all sorts of efficiencies too, but we as a society in an age-old process have 
always preferred to be protected from excesses rather than to become overly efficient. 

The amendment in the name of Hon Tom Stephens is a really reasonable amendment.  It does not try to 
undermine the activities that this Bill will regulate.  It would not prevent any of those activities happening, but it 
would keep open one small conduit from the community of Western Australia to this Parliament, and from this 
Parliament to our ministers, and from our ministers to national professional bodies that are not accountable in the 
same way.  This amendment represents an effort to construct a middle ground.  It is not against human 
reproductive technology; it is not open slather for human reproductive technology.  It is saying that if this Bill 
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proceeds, it should proceed with normal systems of checks and balances that prevent those excesses being 
allowed to operate in this Bill as they should be prevented from being allowed to operate in every Bill.  It is a 
very commendable amendment. 

Hon SUE ELLERY:  I thank all the members for their contributions.  I want to make some general remarks and 
then I want to make some remarks about the specifics in the package of amendments moved by Hon Tom 
Stephens.  Firstly, I thank him for canvassing the issues as a package.  One of the fundamental issues sought by 
Hon Tom Stephens was whether I would give an indication of being amenable to any amendment, and was I 
prepared to listen at all and to have an open mind to being convinced by any of the arguments that have been put.  
I make the point that I have already listened to the arguments.  In good faith I have provided the amendments 
that Hon Tom Stephens submitted and have asked for the best possible advice about whether any, all or some of 
the amendments proposed fit within the policy approach that the Government has taken on this Bill.  We have 
listened to the debates that were had in the other House and the informal debates prior to the introduction of the 
legislation into this House about a range of things.  I have already proposed amendments standing in my name 
that go towards addressing the concerns that members have raised.  With regard to cosmetic changes, for 
example, there is an amendment in my name about stem cell lines.  I have organised and ensured that two 
briefings have been made available for members, not only to put before them the amendments in my name but 
also to seek feedback that those amendments reflect the issues raised by honourable members.  We have listened 
to and drafted amendments to reflect those matters that were raised by the Standing Committee on Uniform 
Legislation and General Purposes and the report it did on this legislation.  The amendments standing in my name 
reflect those matters.  The issue raised by Hon Chrissy Sharp about identifying donors and information also 
resulted in an amendment.  I am not sure that it is a fair judgment - because of a position that I am about to take 
in respect of this package of amendments - that the Government is not listening to the issues that members have 
raised.  In fact, a range of amendments in my name reflect that we have listened to the views of members.   
However, the fundamental issue is that this package of amendments seeks to - I am using my words to 
characterise the intent of Hon Tom Stephens and those who support these amendments - provide to ministers a 
range of further checks and balances on the basis that the checks and balances that are already in place are not 
satisfactory.  The difficulty is that that would lead us to significantly undermine the policy of the legislation as 
being part of a consistent national agreement that came out of the Council of Australian Governments.  I am 
asking the Chamber to accept that this package of amendments so compromises that national consistency that we 
might as well not have the legislation.   
Hon Kate Doust interjected. 

Hon SUE ELLERY:  I hear the interjection behind me.   
Hon Peter Foss interjected. 

Hon SUE ELLERY:  I listened in silence to Hon Peter Foss.  I hear the interjection behind me.  The remark was 
said in jest, but it reflects a passionately-held view by some members in this Chamber that this legislation should 
not proceed at all.  I understand and respect that.  However, I believe that this package of amendments would 
have the effect of making the legislation unworkable as part of the national agreement.   

I also take issue slightly with the comment by Hon Tom Stephens that Western Australia is different from the 
other States.  He gave the example of gambling.  The difference between gambling and this issue is that the 
decision of the Western Australian Government with regard to gambling was not made in the context of a 
nationally agreed framework.  It did not arise out of a COAG agreement.  What we are talking about here is 
fundamentally different.   

Hon Tom Stephens:  It certainly costs us enough financially.   

Hon SUE ELLERY:  That is true.  The decision that we made is socially very sound, but it certainly has 
economic consequences.  There is no doubt about that.  I agree with the minister.   

Hon Peter Foss further pursued the argument about why we should seriously consider taking a different path.  
The difficulty that that creates for us is that the Commonwealth has a well-defined and limited capacity to cover 
this field.  It is necessary, in order for the package to work across Australia, for the States to put in place 
legislation that fills the gaps in the constitutional coverage by the Commonwealth.   

Hon Peter Foss talked about how the temperature of the water was tested in Melbourne and Sydney.  That is a 
really good expression to use.  I quite like it.  However, it seems to me that the temperature of the water on this 
particular aspect of the policy of the Bill - that is, whether the Chamber supports being part of a nationally-
consistent scheme - has already been tested in this Chamber in the second reading vote, when members voted to 
accept that part of the policy of the Bill.  We have already tested the water in this State.  If we are to be 
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consistent with the position that we took then, we will not take the step of supporting this package of 
amendments and effectively undoing that substantive part of the policy.   

Our concern about this package of amendments is that it provides no limits on the matters that the minister can 
require the licensing committee to take into account.  There is also no requirement on the minister to tell anyone 
other than the licensing committee what matters he or she wants the committee to have regard to.   

Hon Tom Stephens:  That is not correct.   

Hon SUE ELLERY:  That is certainly how I am reading it, but if the minister has a contrary view, he is welcome 
to put it.  It is also the case that as part of the package of amendments, the minister can require the NHMRC 
licensing committee to review its decision to issue a licence for any reason.  That decision of the minister to 
request a review is not subject to any of the provisions that relate to administrative decisions under the Act.  The 
minister is not required, as I read it, to tell anyone other than the licensing committee that he or she is seeking to 
review a decision to issue the licence.  As soon as the licensing committee receives a request for a review, the 
licence is suspended.  The decision of the licensing committee with regard to the review that has been requested 
by the minister is purported to be a disallowable instrument, and any decision about the affirmation or revocation 
of the licence could be disallowed by either House of the Parliament.  If that is the case, it is unclear what effect 
that would have.  Is it considered that a decision of the licensing committee could be made a disallowable 
instrument?  A decision is made, and the licence is either issued or revoked.  A decision has been acted on, and 
the disallowance would not of itself revive any action that has already occurred as a result of the decision, so the 
disallowance would have the effect of changing nothing.  Certainly the issue to revoke a licence would not be 
changed retrospectively if a decision were disallowed.  Therefore, the package of amendments is substantially 
different from the undertakings that were given and the template that arose out of the national agreement.   

I appreciate that the intent of the amendments is to put in place more checks and balances.  Therefore, I will take 
this opportunity to remind members of the checks and balances that are already in place in the legislation and ask 
them to give consideration to them.  There are limitations on the creation of human embryos for research.  
Embryos can be created only for the purpose of achieving a pregnancy.  They can be created only by the 
fertilisation of human eggs with human sperm.  A precursor cell taken from a human embryo foetus cannot be 
used to create an embryo.  The Act places limits on the creation of embryos for assisted reproductive technology 
clinical practice, and it provides for monitoring to prevent indirect creation of excess numbers of embryos that 
might become available for research.  All licensed ART clinics in Western Australia must report annually on 
each embryo created, stored or used, and that is monitored by the Reproductive Technology Council, which 
provides an annual report to the minister that is tabled in both Houses of the Parliament.  Every use of a human 
embryo created using IVF technology is regulated and monitored.  If the use is part of clinical practice, 
regulation is through the ART clinics by the WA Commissioner of Health and through the WA Reproductive 
Technology Council.  If the embryo is an excess ART embryo, then regulation is through the national NHMRC 
licensing committee.  Therefore, there is no gap between the two regimes.  Licensing of users of excess ART 
embryos is subject to strict requirements, including ensuring that there is proper consent, the use has been 
approved by the human research ethics committee, and there is the likelihood of a significant advance in 
knowledge or improvement in technologies for treatment that could not reasonably be achieved by any other 
means.   

Consent is an important issue, because what we are talking about here is a decision to be made by the responsible 
person who donated the embryo.  Therefore, the couple for whom the embryo was created must declare in 
writing that the embryo is excess to their needs.  That permission must be in place at the time the embryo is used.  
They must have consented to the particular use being licensed.  The consent must comply with the National 
Health and Medical Research Council guidelines, and embryos that are used in assisted reproductive technology 
clinical practice are subject to standards for information; for example, giving counselling and consent. 
There is the question of reporting.  I think Hon Peter Foss raised the question of a lack of accountability.  
Persons licensed by the NHMRC to use excess ART embryos are required to provide detailed reports on the use 
of each excess ART embryo.  The licensing committee can impose conditions on the licence in respect of 
reporting.  The standard conditions that apply to each licence include requirements to maintain records, to lodge 
a report six-monthly and to advise the licensing committee of anything that may be outside the conditions of a 
licence.  They are required to maintain records in relation to the creation, storage and use of each embryo, and to 
report on those.  The NHMRC licensing committee is required to maintain a public database of issued licences, 
and a six-monthly report is to be tabled in Parliament.  There are inspectors to carry out the monitoring of all 
those things.  Most importantly, the legislation itself is to be reviewed, with a report to be provided to both 
Houses by 19 December 2005.  A range of sanctions are in place.   
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Those things are not new.  They were canvassed during the second reading debate.  I appreciate that those things 
did not convince those members who now seek to have us support these amendments.  However, I believe that 
the House needs to be informed and reminded, I guess, that a wide range of checks and balances are in the 
legislation already.  I am putting to the House that if we were to proceed with this package of amendments, we 
would undo the policy that we supported when we voted in favour of the second reading.  I indicate that we will 
oppose this amendment and, indeed, the package of amendments that sits around it.   

Hon PETER FOSS:  I must take issue with the parliamentary secretary on a number of matters.  The first one is 
that this is nationally consistent legislation.  I take credit for having invented nationally consistent legislation.  
Previously we had uniform legislation and template legislation.  I invented nationally consistent legislation, 
because uniform legislation meant that all jurisdictions had to pass exactly the same Act; template legislation 
meant that one jurisdiction passed an Act, and then it was adopted by everybody else; all further alterations to it 
were passed by that other jurisdiction, and it was done by agreement of ministers.  I came up with the idea of 
nationally consistent legislation originally for the Credit Act; that is, we were allowed individual differences, as 
long as we did not interfere with the basic idea and set-up of the legislation, which enabled people to operate on 
a nationally consistent basis.  I believe that is a very good method of legislating.  However, it requires a bit more 
thought on the part of the legislators to see whether the alteration they are making is or is not nationally 
consistent.  It is a good method, and it preserves the national need, as well as allowing individual rights and 
involvement of Parliaments. 

If we believe the parliamentary secretary, having passed the second reading, we could not amend this Bill at all, 
because that is in some way inconsistent with what was intended.  It is nationally consistent legislation, and as 
long as we keep up the general idea, which is to restrict the terms upon which embryos can be dealt with, we are 
not in any way being inconsistent with that.  The other extraordinary thing about it is that we are somehow 
violating that legislation by giving guidance to the committee on how to make its decision.  Is it being suggested 
by the parliamentary secretary that all the Parliaments of Australia should give all judgments on morality to a 
committee?  Was that intended?  Was it intended that the sovereignty of the state Parliaments and of the federal 
Parliament should be handed over to an anonymous committee, without the Parliament in any way retaining 
some capacity to direct what that morality should be?   
I do not read that in anything in the agreement.  I do not read the suggestion, which I think was decried by Hon 
Chrissy Sharp, as meaning that the intent of this legislation is to take decision making away from those terrible 
politicians.  I agree with her.  I have continually got fed up with the idea that somebody who is supposedly 
independent is better able to make a decision than somebody who is accountable.  As people say, democracy, 
and responsible democracy, is a very bad method, but it is better than all the others.  Certainly, I believe that 
there is nothing inconsistent with this amendment.  We all know how it operates.  If a licence is granted, the 
decision may be disallowed.  Of course, if the whole process takes too long and it has already happened, people 
are in trouble.  That is one of the reasons that, as soon as the appeal is lodged, the licence is suspended; 
otherwise it would be a waste of time afterwards.  Presumably, we have the capacity to deal with that, because 
the process is frozen as soon as the minister gives his notice.  In that situation, by the time a disallowance takes 
place, presumably there will be something to disallow.  Sure; if the process of Parliament is too slow and we are 
not able to disallow something, it is too bad if nothing is left to be disallowed.  However, at least the Parliament 
must be given the ability to do it.  The law on that area is quite clear. 
I am a bit surprised by the attitude being taken by the parliamentary secretary.  It is quite clear, however, that we 
will not get anywhere by arguing.  At this stage it is probably best that we go to some form of a vote.  However, 
I cannot agree with the suggestion that we cannot amend this legislation in any way because we have already 
decided in the second reading debate that we will accept it without any changes whatsoever.  I certainly cannot 
accept that the idea of this legislation is to hand over irrevocably the decision making to a group of people who 
will legislate for us the things to be taken into account, which almost seems to be what is being suggested, and 
we will for all time eschew any capacity to have an input into that.  I see nothing in the agreement that states that 
we intend to do that.  It clearly intends to restrict the capacity of people to experiment with embryos willy-nilly.  
I entirely support that.  In fact, I do not like them being experimented with at all.  However, I do not see that 
being able to put some moral character into that is in any way inconsistent with the wish to try to restrict what is 
done. 

Hon TOM STEPHENS:  I concur with one point that I disputed by way of interjection when the parliamentary 
secretary made the critique; that is the deficiency in the amendment further down the notice paper regarding no 
other notification from the state minister to anyone else, other than to the committee.  I have re-read the 
amendment and see that that deficiency exists.  I suggest that if the committee were still able to be attracted to 
the amendment before us, a very simple amendment could fix that to respond to the legitimate concerns that have 
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been raised by the parliamentary secretary.  I would undertake to do that if the committee is attracted to, if not 
my arguments, at least the much better presented arguments of Hon Peter Foss.   

We learn a helluva lot in this place if we happen to be around for a while and are able to listen to a range of 
arguments.  I think that the strength and the logic of the argument that Hon Peter Foss has put on this question 
are indisputable and irrefutable.  It is just a question of whether people will follow the logical argument, or 
follow some preconceived position that they have on this question, and nothing will alter their course.   

Amendment put and a division taken with the following result - 

Ayes (14) 

Hon George Cash Hon Peter Foss Hon Norman Moore Hon Tom Stephens 
Hon Kate Doust Hon Nick Griffiths Hon Barbara Scott Hon Ed Dermer (Teller) 
Hon Paddy Embry Hon Ray Halligan Hon Jim Scott  
Hon Adele Farina Hon Barry House Hon Christine Sharp  

 

Noes (16) 

Hon Alan Cadby Hon Sue Ellery Hon Robyn McSweeney Hon Bill Stretch 
Hon Kim Chance Hon John Fischer Hon Dee Margetts Hon Ken Travers 
Hon Robin Chapple Hon Graham Giffard Hon Louise Pratt Hon Giz Watson 
Hon Murray Criddle Hon Frank Hough Hon Ljiljanna Ravlich Hon Bruce Donaldson (Teller) 

Amendment thus negatived. 
Hon TOM STEPHENS:  I confirm for the record that I will not proceed with the rest of the amendments 
standing in my name on the notice paper, which flow from the amendment we have just voted on.  The vote was 
interesting.  I am kicking myself a bit because if some members who voted against the amendment had heard my 
argument, I am sure that they would have voted for the amendment.  However, they did not hear the argument.  
That is life, I suppose.   

Hon Kim Chance:  If you had just tried that bit harder!  

Hon TOM STEPHENS:  I know that we are dealing with this Bill in a very friendly and light-hearted way, but 
we have just dealt with a very big set of issues.  I regret that I will not proceed with the rest of my amendments.   

Hon KATE DOUST:  Before we move to the next amendment, I would like to raise a few issues and seek some 
clarification from the parliamentary secretary.  A bit of a gladbag of issues is contained in the clause, and one 
area touches on offences.  Although the parliamentary secretary believes that there are enough checks and 
balances in place, obviously there are not, because the clause lists offences.  It was clarified in the debate before 
the dinner break that some members are concerned that there are not enough checks and balances.  Obviously we 
will agree to disagree on that issue.   

I would like to know what is classified as breaching a licence condition.  The clause refers to engaging in 
conduct, which means doing an act or omitting to perform an act.   

Hon Sue Ellery:  To which part of the clause is the member referring?   

Hon KATE DOUST:  I am referring to proposed section 53X at page 42 of the Bill.  Offences are also dealt with 
in proposed division 3 at page 40.  How is an offence defined?  What must a person engage in to commit an 
offence under this part of the Bill?  The clause also touches on penalties.  I am a little confused.  I would like 
some clarification of what those penalties are.  I know that they refer to the commonwealth Crimes Act of 1914.  
If these penalties are listed in the Bill, why does it not provide a detailed outline of exactly what the penalties 
will be for an offence committed under this part of the Bill?  I would also like to raise some other issues about 
licences.   

Hon SUE ELLERY:  I advise the member that a standard set of conditions will apply to every licence, and 
specific conditions that are set out in writing will apply to different licensees.  The answer to the member’s 
question is that a person commits an offence if that person breaches either the standard conditions or the special 
conditions, if they apply.  In respect of the penalties, the explanatory memorandum, which was tabled when I 
gave the second reading speech, provides that a person is guilty of the offence of breaching a licence condition 
under proposed section 53X if that person intentionally does something or fails to do something that he or she 
knows will result in a breach of a condition or does so being reckless about whether or not the action or omission 
will contravene a condition of the licence.  The maximum penalty is five years imprisonment or 300 penalty 
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units, or both.  The effect of the definition is in the Western Australian Sentencing Act.  The penalty units 
convert to a monetary penalty of up to $165 000 for a corporation and $33 000 for an individual.  The inclusion 
of a summary conviction penalty means that a charge for an offence under the proposed section may be dealt 
with summarily in accordance with the requirements in section 5 of the Western Australian Criminal Code.   

Hon KATE DOUST:  I thank the parliamentary secretary very much for that explanation.  I was hoping for a 
little more detail.  If those offences are listed somewhere and the parliamentary secretary has access to them, 
could the parliamentary secretary read through the list or provide some examples of what sort of activity would 
constitute a breach? 

Hon SUE ELLERY:  I am not sure that the member understands what is set out.  The section provides that if 
people fail to comply with conditions attached to their licence, they are in breach of the Act.  A range of standard 
conditions applies, but specific conditions also apply in a licence issued for a particular organisation, corporation 
or whatever.  I have an example of a special condition licence, but members will appreciate that special 
conditions will be different.  For example, one of the special conditions may be that an organisation is authorised 
to use a certain number of embryos.  If the organisation used in excess of that number of embryos, it would be in 
breach of the Act.  If an organisation breaches the conditions set out in a licence, it would be in breach whether 
standard conditions or special conditions apply.   

Amendment 3/36 seeks to delete the first of a set of three amendments that were introduced in the other place 
and that relate to the use of assisted reproduction technology embryos for the testing or manufacture of 
cosmetics.  They have been referred to generally as the cosmetics amendments, so I will use that term.  The 
provision that was added in the Assembly specifies that the licensing committee must not issue a licence unless it 
is satisfied that there is no possibility that an excess ART embryo proposed in the application could be used for 
technical or commercial purposes in the testing, creation or manufacture of cosmetic products such as lipstick, 
mascara, face moisturising creams and other like beauty products.  We have taken on board the issues raised in 
the debate on the last package of amendments that occurred in the other place and the issues members raised 
informally in this place.  We have proposed an alternative, which we believe is better drafted and more targeted 
on the issues that arise out of the concerns with the cosmetics amendments.  We are therefore proposing to delete 
the cosmetics amendments.  There are also some amendments that have been tabled in my name in respect of the 
cloning legislation that is linked to this.  They go to amendments to the Human Tissue and Transplant Act.  This 
will take a little time to explain, so I ask the Chamber to bear with me, but it is an important issue and one about 
which members feel strongly. 

The intention of the amendments in the other place was to act on that concern, which was very attractive to a 
range of members in the other place, that most people would be concerned if embryos were being destroyed 
specifically to test or manufacture cosmetics.  However, in the course of the debate in the other place, the 
amendments were drafted quite hurriedly.  For a number of reasons they are not likely to achieve the outcomes 
that their supporters sought.  The legislation as it was originally drafted quite deliberately does not include any 
lists of embryos that can or cannot be licensed but sets up a licensing committee and the framework within which 
the licensing committee must operate.  We have already debated that.  The point was made that to include a 
reference for one specific purpose for which the use cannot be approved suggests that other uses may be 
acceptable when that is not the case.  The Act is quite specific about the purposes for which embryos can be 
used.  For example, if use in the testing or manufacture of cosmetics is listed as prohibited, what are we saying, 
or more importantly not saying, about testing food, allergy testing, household product testing, air toxin testing or 
testing of industrial chemicals, some of which might have exactly the same active ingredients as cosmetic 
products?  This list indicates the difficulties that are encountered when we try to list specific prohibited uses 
rather than providing a general framework.   

The framework that we have already canvassed precludes the use of embryos for trivial purposes.  Those 
safeguards include the following: the application must have been approved by a human research ethics 
committee that applies the National Health and Medical Research Council ethical national statement; approved 
protocols must be in place; the licensing committee must consider that there is the likelihood of a significant 
advance in knowledge or improvement in technologies for treatment as a result of the use of excess ART 
embryos.  That is probably the most significant safeguard.  There is also the issue that we have already 
canvassed about it being part of the Council of Australian Governments agreement that applies to the use of 
excess ART embryos and not to the use of embryonic stem cells derived from the embryos.  The amendments 
passed by the Assembly would be unlikely to have any effect since it is the embryonic stem cell lines rather than 
the embryos which might have application for the testing or manufacture of cosmetics.  The amendment does not 
prevent the use of embryonic stem cell lines for the testing or manufacture of cosmetics.  Therefore, it does not 
go to the particular stem cell lines that would be used if work were to be done for that purpose for cosmetics. 
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The other issue we need to think about when we are looking at the amendment that was passed in the other place 
are the words used.  The description “lipstick, mascara, face moisturising creams and other like beauty products” 
also raises some specific drafting problems.  It could be argued that shaving cream, aftershave, deodorants and 
toothpaste are not like lipstick, mascara and so on.  Therefore, we leave ourselves open.   
Hon Barbara Scott:  What is the difference?   
Hon SUE ELLERY:  It could be argued.  There is also a broader issue that relates not merely to this amendment.  
I guess it goes again to what I canvassed earlier about the national scheme.  We understand the sentiment and 
motivation behind the amendments that were passed in the other place.  We have given considerable thought to 
how we might address those concerns.  We have done some work, in particular with Hon Adele Farina, whom I 
want to thank for her contribution.  I am pleased to advise that I will be moving amendments tabled in my name 
to the Human Reproductive Technology (Prohibition of Human Cloning) Bill 2003 to achieve that outcome.  The 
proposal is to introduce amendments to the Human Tissue and Transplant Act 1982 that will make it an offence 
to use human embryonic stem cell lines unless it is for therapeutic use. 
We are not considering the cloning Bill, but members need to understand the full context of what I am 
proposing.  Before I ask them to delete something, it is important that members understand what I am asking 
them to consider replacing it with.  A more effective and appropriate control in the use of human embryonic 
stem cells, for purposes such as cosmetics, which are considered to be undesirable, is to regulate the use of 
human embryonic stem cell lines through the Human Tissue and Transplant Act.  That is the Act that regulates 
the use of human tissue for transplantation, therapeutic uses or medical or scientific purposes.  The amendments 
that have been drafted in my name include amendments to that Act to create an offence to use a human 
embryonic stem cell line except for the purposes to be set out in that Act.  The human embryonic stem cell line 
would be defined by reference to stem cells derived from excess ART embryos.  The uses of human embryonic 
stem cell lines that are permitted are therapeutic uses or prescribed uses.  Therapeutic use is defined in similar 
terms to the definition of therapeutic use in section 3 of the Commonwealth’s Therapeutic Goods Act.  That 
definition sets out use in or in connection with -  

(a) preventing, diagnosing, curing or alleviating a disease, ailment, defect or injury in persons . . .  

(b) influencing, inhibiting or modifying a physiological process in persons . . .  

(c) testing the susceptibility of persons . . . to a disease or ailment; or  

(d) influencing, controlling or preventing conception in persons; or  

(e) testing for pregnancy in persons; or  

(f) the replacement or modification of parts of the anatomy in persons . . .  

 The penalty for the breach of that Act is up to five years imprisonment with a summary conviction penalty of 
imprisonment for 12 months.  The sentencing Act provides that in addition to any term of imprisonment, a 
superior court can impose a fine of any amount for an individual of up to $60 000 or for a corporation of up to 
$300 000.  There will be some consequential technical changes, including the renaming of that cloning Bill to 
ensure that the amendment meets the drafting and parliamentary requirements.   
I am asking members to delete the first of what is one of three of the amendments that were inserted into the 
legislation in the Legislative Assembly.  When we get to the cloning Bill, I will ask members to replace those 
amendments with a set of amendments that are more targeted to the issues that members sought to address.  I 
move - 

Page 44, lines 24 to 30 - To delete the lines. 

Hon KATE DOUST:  This amendment must be put into context.  The parliamentary secretary has stated what 
she believes to have occurred in the Legislative Assembly.  I was part of a group of cross-party members from 
both Chambers who drafted the amendments.  We have a number of concerns about the Bill and we have been 
through most of them.  The concern about the use of embryos for cosmetics testing is not isolated to this State.  
The parliamentary secretary is right: it is not about embryos; the issue for the whole of this Bill is about what is 
done with stem cell lines.  Stem cell lines have not been defined in any Bill around the country, including 
Commonwealth Acts.  That has been a concern.  Attempts have been made by like-minded people to define stem 
cell lines.  There has been an attempt in every Parliament of Australia, including in the federal Parliament - it 
was pursued vigorously by Senator Brian Harradine in particular and by Jacinta Collins also - to insert 
amendments into that Act to prevent embryos or embryonic stem cell lines from being used for cosmetics 
testing.  That was the impetus behind the members in the Legislative Assembly seeking to put through this 
amendment.   
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The original amendment was not only about preventing the use of embryos for cosmetics testing but also the 
inclusion of the word “pharmaceuticals”.  The Legislative Assembly debated these clauses extensively.  Some 
members have said that the amendments were not debated appropriately, were not debated for long enough or 
that members did not understand it.  I sat in on a number of those debates.  Believe me, there was learned and 
extensive debate on the matter before an accommodation was made.  From memory, the word “pharmaceuticals” 
was dropped because the minister argued the same line put by the parliamentary secretary that it would prevent 
other forms of research from being conducted.  However, the amendment was put and passed in the Assembly.  
Although the parliamentary secretary might have some concerns about the language that was used in the 
amendment, the decision was made to use very simple language because at the end of the day we want to make it 
very clear for people to understand the intent of the Bill.  The intention is to prevent human life being used 
destructively in this manner for the crass commercial outcome of testing chemicals in cosmetics to see how they 
would react.  That is as basic as it can be put.  The reason the amendment goes into detail and outlines lipstick, 
mascara and other types of things is that those examples came to mind at the time.  If members want to include 
toothpaste, men’s aftershave and men’s facial cosmetics and anything else, they should feel free to amend what 
is currently in the Bill and make it as wide ranging as they would like.  I would happily support that.  The Bill is 
about preventing the use of human life for this purpose.  Other members have said that if we are to specify these 
things, it would create a hierarchy and that if we do that, we should include household cleaners and other types 
of toxins and other items.  This is not about establishing a hierarchy or establishing what can and what cannot be 
done in the form of testing.  If members want to include all those other things and have an extensive list, by all 
means they should do so.  This amendment is about members providing quite horrific examples of situations in 
which embryos could be used.   

Some members might think it is all sci-fi and nonsensical that human embryos would be used in such a manner.  
However, there is documented evidence going back over 20 years that human embryos and embryonic tissue 
have been used for that type of purpose.  I note an article written by Pietro Croce in an Italian daily newspaper, 
Corriere della Sera, on 20 August 1984, which quoted from a magazine or an academic article on vivisection 
science.  The article went into detail about human embryos and embryonic tissues used for the purpose of testing 
cosmetics.  There has been documented evidence in which tissue of aborted foetuses were used for that purpose.  
Some members might feel comfortable with that.  However, I feel absolutely horrified that we would consider 
debasing human life to such an extent that it would become a commodity.  Hon Chrissy Sharp hit the nail on the 
head when she said that this was about making money.  The drug companies would be advantaged by having 
access to embryos and embryonic stem cell lines.  Currently they have open access and are able to do anything 
with embryos and embryonic stem cell lines because they are not precluded by having to have a licence, as I 
understand it.   

I congratulate the Government in coming to the party.  Hon Adele Farina has done a very good job of raising this 
issue with the parliamentary secretary.  It has taken more than 12 months since this Bill was introduced and 
debated in the other place.  Every time the issue of what to do with the amendment about the use of embryos in 
cosmetics testing was raised, the cross-party group of members was essentially fobbed off and told that it was 
talking a load of nonsense.  It was told that it would never happen and that it was a load of garbage.  Fortunately, 
a group of members in the Assembly persisted with this amendment and were successful.  Although the 
Government is seeking to delete the amendment from this Bill in this Chamber and is now congratulating itself 
on being great fellows because it wants to insert a better amendment, I ask members to think about it.  Those 
government members are not doing it out of the generosity of their souls or because they think it is a wonderful 
idea.  It has taken more than 12 months of applied pressure for them to make this change.  It took the successful 
passage of these amendments in the Legislative Assembly to apply the pressure to get the other government 
members to address this issue properly.  Having looked at the proposal in the cloning Bill, I agree that it is a 
good alternative.  However, the amendment is in the Therapeutic Goods Act only because Senator Brian 
Harradine got it there in the past 12 months.  We are effectively picking up on the good work that has been 
achieved at the federal level.  It is nothing for which the State Government should take credit.   

It is excellent that we will have an amendment in place in due course to deal with the stem cell lines.  That is 
where the money will be made by the interested parties in this area.  That has been a real concern.  I am going to 
vote against the Government’s proposal to delete this amendment anyway, even though I know that in due 
course another amendment is proposed for the cloning Bill, which I will support.  I wanted to put on record that 
this set of three amendments was debated extensively in the Legislative Assembly, a number of members spoke 
on them and they were able to reach an accommodation with the minister at the time and change those 
amendments.  They used very descriptive words so that people could understand the intent, and were fully aware 
that there was nothing to stop researchers from using embryonic stem cell lines for this purpose.  That is why we 
talk about lipstick and mascara.  I do not understand why anyone would support using embryos for that purpose; 
it just does not make sense to me.  That is why the plain language is used.  It is important to understand how it 
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was dealt with in the Assembly.  It is also important to understand that this is not an isolated case.  It has been 
put to me that nobody around the country has ever raised this before.  That is wrong.  It has been raised and 
debated extensively in the federal Parliament, but unfortunately it was lost by a couple of votes.  It has been 
raised in every other State and Territory Parliament, and as recently as March the Parliament in the Australian 
Capital Territory also tried to amend its Bill to contain the use of embryos and prevent them being used for 
testing cosmetics.  That is why this amendment was put in place.  I would be happy to see it stay in this part of 
the Bill and to see the other amendment made at a later stage, but I encourage members to oppose the 
parliamentary secretary’s amendment. 

Hon ED DERMER:  The prevailing issue in all the debate about this Bill has been to weigh the human life that 
exists in a human embryo against various purposes.  My own position has been clear from the beginning.  I do 
not think there is a purpose that justifies the destruction of human life in any form, particularly a human embryo.  
I fully understand and appreciate that the balance for other members comes to a different conclusion.  I 
remember Hon Derrick Tomlinson referring to people with very serious disabilities, perhaps people who had had 
accidents that left them unable to use parts of their bodies.  He had looked at those people and said he could not 
vote to deny them a better life, and in that way explained his own vote in support of this Bill during the second 
reading stage.  The situation of someone who cannot walk, and who has some hope that human embryo research 
could give them an opportunity to walk in the future, is perhaps one end of the scale being presented to us.  The 
amendment that we are dealing with is at the other end of the scale; that is, it involves something as trivial as 
products that are designed to enhance a person’s appearance.  It is very important that we consider the full scale 
of what could possibly be achieved by human embryo research.  Some members may conclude that the life of a 
human embryo is a sufficient price for something as serious as overcoming a spinal injury, but it is a price that 
should not be paid for something as trivial as cosmetics to enhance someone’s appearance.  That is the crux of 
what we are dealing with.  I ask all members of the Council to weigh up in their mind whether the life of a 
human embryo is so low in value in their assessment that it is worth paying the price of that life for the sake of 
producing cosmetics. 

The next matter I want to deal with is the parliamentary secretary’s assumption that we have to choose between 
retaining proposed paragraph (d) on page 44 of clause 36, which comes to us from the Legislative Assembly, or 
the amendments that she has foreshadowed for debate on the Human Reproductive Technology Amendment 
(Prohibition of Human Cloning) Bill 2003.  We do not have to choose between those two clauses; we can have 
both.  We can support, during debate on the next Bill, the clause that would prevent trivial use of stem cell lines, 
and also retain the clause in the current Bill before us that signals that the Parliament is opposed to the trivial use 
of human embryos.  We can have both; we do not have to choose one or the other.  I for one will oppose the 
amendment we are considering at the moment.  The proposed section states - 

(3) The . . .  Licensing Committee must not issue the licence unless it is satisfied of the following - 

. . .   

(d) that there is no possibility that an excess ART embryo proposed in the application 
could be used for technical or commercial purposes in the testing, creation or 
manufacture of cosmetic products such as lipstick, mascara, face moisturising creams 
and other like beauty products. 

That clause is worth retaining in the Bill because it signals this Parliament’s intent that such trivial products do 
not justify the destruction of the life of a human embryo.  We can have both.  We can oppose this amendment, 
retain that very important signal entailed in the clause I have just read, and also support the amendments that are 
foreshadowed for consideration in debate on the Human Reproductive Technology Amendment (Prohibition of 
Human Cloning) Bill that will no doubt follow. 

The parliamentary secretary is also suggesting that if we list this small number of items - the lipstick, mascara 
and face cream - as things for which it would not be acceptable to use human embryos, that may give an 
indication to the NHMRC licensing committee that other trivial purposes are acceptable.  I do not think there is 
any substance to that argument.  Because we list these trivial purposes and give the message from this Parliament 
to the licensing committee that these trivial purposes are not acceptable, that does not in any real way imply that 
other trivial purposes are acceptable.  For those reasons I would like members to consider retaining the simple 
and clear message that is entailed in the existing clause that was presented to us by the Legislative Assembly 
indicating that these trivial purposes do not justify destructive research on a human embryo.  I ask them to 
remember that listing these trivial purposes does not give any signal to the NHMRC licensing committee that 
other trivial purposes would be acceptable, and that we can both retain the important message in the clause by 
opposing the amendment currently before us and, at the same time, be prepared to consider positive amendments 
that may occur in the debate on the cloning Bill. 
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Hon ROBYN McSWEENEY:  Is there any reason for not doing what Hon Ed Dermer has suggested?  I am a 
little uneasy that we are proposing to delete paragraph (d), even though the parliamentary secretary has explained 
that she will include it in the next Bill.  I would prefer that it be left in this Bill.  Will the parliamentary secretary 
explain why she wants it deleted? 

Hon SUE ELLERY:  In answering Hon Robyn McSweeney’s question, I place on the record that if Hon Ed 
Dermer or Hon Kate Doust are under the illusion that the Government is sending a signal that it does not think 
that it should ensure that excess embryos cannot be used for something as patently trivial as cosmetic use, that is 
certainly not the case.  This is a serious issue.  The Government’s position is twofold: in the first instance, we 
argue that proposed section 53ZB(d) as it is drafted does not have the effect that it was intended to have, because 
it leaves open the question of what people can use embryos for.  The Act itself, or the specific reference that 
states that the use of embryos has to be for treatments or specifically therapeutic purposes, does not prohibit the 
use of excess embryos for cosmetic use.  Therefore, it is redundant.  Of itself, proposed section 53ZB(d) will not 
stop that happening because under the Act it already cannot happen.  We do not need that set of words.  We 
understand and appreciate that people might want to make a statement about what is and what is not acceptable.  
The most effective way to do that is through this piece of legislation, which clearly defines what therapeutic use 
is and, therefore, what it is not, and which was specifically designed to outline the purposes for which human 
tissue can be used.  A much more effective way to send that message is to draft a better-worded clause that has a 
more finely-targeted definition of what constitutes therapeutic use and what does not.  For those reasons, 
proposed paragraph (d) is redundant and will not have the effect that people want it to have because for so much 
of what it says there are a pile of things that it does not say about other things that are not defined in the use of 
“lipstick”, “face moisturising creams” and whatever the other words are.  The proposed amendment to the 
Human Tissue and Transplant Act provides a much stronger and more effective regime to ensure that that cannot 
happen.  For those reasons, if members want to send a signal there is a much more targeted and better drafted -  
Hon Robyn McSweeney:  Where is it?   
Hon SUE ELLERY:  The amendment? 
Hon Robyn McSweeney:  Yes.   
Hon SUE ELLERY:  It was tabled on Wednesday, 2 June in supplementary notice paper No 235, issue No 3, 
which relates to the Human Reproductive Technology Amendment (Prohibition of Human Cloning) Bill.  It is 
much more effective and targeted, and we still get to send a signal.  No-one is suggesting - I am certainly not 
suggesting this and I am sorry if members thought that I was - that this issue is not important enough to make a 
statement about.   
Hon ED DERMER:  This is my last word on this amendment.  The parliamentary secretary stated that the 
purpose of proposed section 53ZB(d) is not acceptable because it is redundant.  However, the parliamentary 
secretary has not yet indicated what harm will be done by keeping proposed paragraph (d) in the Bill.  Her 
statement that it implies that other trivial purposes are acceptable is false.  Listing those things as unacceptable 
purposes in no way implies that other purposes are acceptable.  If this clause is effectively redundant because of 
other amendments to a future Bill, that is fine.  We can vote on those other amendments in the future Bill.  This 
Chamber has not been presented with any reason not to allow proposed paragraph (d) in the Bill.  Nothing is lost 
by leaving proposed paragraph (d) in the Bill.  Therefore, I ask members to vote against the amendment to delete 
it.   
Hon PADDY EMBRY:  The parliamentary secretary has covered this issue, but perhaps I have not fully 
understood her explanation.  Some testing on animals for cosmetic purposes has stopped.  Surely people believe 
that a human embryo has a greater value than an animal.  If using an animal for some of this work is repugnant 
to a lot of people, surely it must be even more repugnant to use an embryo or part of an embryo.  If cosmetic and 
pharmaceutical companies are not interested in using embryos, why are they pouring millions of dollars into 
such research?  I cannot help but be extremely suspicious because big companies do not pour money into 
research if they do not expect to get a financial reward.  Will the parliamentary secretary expand on her previous 
explanation, because I have strong reservations about this issue?   
Hon ROBYN McSWEENEY:  Having read the amendment to the Human Reproductive Technology 
Amendment (Prohibition of Human Cloning) Bill, I still believe proposed paragraph (d) should remain in the 
Human Reproductive Technology Amendment Bill.  It is clear -  

that there is no possibility that an excess ART embryo proposed in the application could be used for 
technical or commercial purposes in the testing, creation or manufacture of cosmetic products such as 
lipstick, mascara, face moisturising creams and other like beauty products.   

It should stay in the Bill.   
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Hon LOUISE PRATT:  I understand very clearly the point the parliamentary secretary made about the hierarchy 
of purposes that is set up by leaving proposed paragraph (d) in the Bill.  Even without this proposed paragraph, 
we already have an ethical framework that prohibits the unethical use of embryos.  By inserting this proposed 
paragraph, as the parliamentary secretary explained, cosmetic purposes will almost become an extra no-no and 
that almost implies that other things that are just as unethical are a little bit less unethical.  I prefer the consistent 
ethical framework that was laid out in the Act as originally intended.  For example, how would we deal with 
cosmetic testing for baldness?  In some instances, people might say that that is not really a cosmetic issue and 
that it can be construed more as a health issue.  We will start to create a hierarchy of applications that override 
the original ethical framework of this Bill before it was amended in the Legislative Assembly. 

Hon SUE ELLERY:  In order to provide some assurance to the Chamber that I am listening to what is being 
said, I will move at this stage that we do report progress, because that will give me the opportunity to think about 
and seek advice on the particular issues that have been raised. 
Progress reported and leave granted to sit again. 
 


